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MVEMORANDUM OPI NI ON

JACOBS, Judge: In this matter petitioners seek review of
respondent’s determination to proceed with the filing of a tax
lien to collect petitioners’ unpaid incone taxes, additions to
tax, and interest. The case was submtted fully stipulated

pursuant to Rule 122.
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The issue for determnation is whether respondent’s
settlenment officer (the settlenent officer) abused her discretion
in rejecting petitioners’ proposed installnment agreenent as a
collection alternative.

Al Rule references are to the Tax Court Rules of Practice
and Procedure, and all section references are to the Internal
Revenue Code (Code) as anended.

Backgr ound

The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. At the tine they filed
their petition, petitioners resided in M ssissippi.

Petitioner husband, a dermatol ogi st, owns 100 percent of
Ronal d F. Marascal co, MPAS, PAC, PLLC, a clinic offering
dermat ol ogy services. The record does not reveal the enpl oynent
status of petitioner wfe.

The unpaid liabilities that give rise to this matter
resulted from Federal inconme taxes, additions to tax for failure
to file, additions to tax for failure to pay tax, additions to
tax for failure to make tinely estimted paynents relating to tax
returns filed by petitioners, and statutory interest for years
2003 to 2006. In addition to tax liabilities for the years at
i ssue, petitioners had unpaid tax liabilities for 2001 and 2002.

On Septenber 4, 2007, respondent sent petitioners Letter

3172, Notice of Federal Tax Lien Filing and Your Right to a
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Hearing Under I RC 6320, with respect to their unpaid Federal tax
liabilities for years 2003 to 2006. In response, on Cctober 1,
2007, petitioners requested a collection due process (CDP)
heari ng and proposed entering into an installnent agreenment as a
collection alternative.

Wiile waiting for a reply fromthe settlement officer,
petitioners purchased a house on October 19, 2007. The house was
subject to a 30-year nortgage that extended until 2037.

Petitioners submtted Form 433-A, Collection Information
Statenent for Wage Earners and Sel f - Enpl oyed | ndi vi dual s, dated
January 2, 2008, and an undated Form 433-B, Collection
I nformation Statenent for Businesses, wth attachnments, detailing
petitioners’ personal and business finances. On Form 433-A,
petitioners reported a nonthly gross income of $22,433 from

petitioner husband's business and the followi ng |iving expenses:

Food, clothing, and m sc. $1, 123
Housing and utilities 1,175
Transportation 1, 318
Heal th care 685
Taxes (i ncone and FI CA) 5, 666

Total living expenses 9, 967

Hence, petitioners calculated their disposable nmonthly inconme to
be $12, 466 ($22,433 - $9, 967).

The settlenent officer reviewed petitioners’ financial
information and cal cul ated petitioners’ gross nonthly incone to
be $20, 356 and, pursuant to the Internal Revenue Manual (IRM,

calculated their living expenses to be as foll ows:



Food, clothing, and m sc. $925
Housing and utilities 1,115
Transportation 1, 318
Heal th care 108
Taxes (i ncone and FI CA 4,263

Total |iving expenses 7,729

Hence, the settlenent officer calculated petitioners’ disposable
nmonthly incone to be $12, 627 (%$20,356 - $7,729).1

On January 22, 2008, a tel ephone CDP hearing was hel d;
petitioners were represented by counsel. During the hearing the
settlenment officer proposed that petitioners pay the Internal
Revenue Service (IRS) $7,700 per nonth over 4 years, producing
total paynments of $369,466. Petitioners’ counsel nade a
counterof fer pursuant to which petitioners would nake nonthly
paynments to the I RS of $4,429 over 10 years, producing total
paynents of $531,480. As part of the counteroffer, petitioners
agreed to sign a waiver extending the period of limtations as
provided in section 6502. The settlenment officer refused
petitioners’ counteroffer.

The settlenment officer’s proposal was based on national and
| ocal standards issued by the Secretary; petitioners’

counterof fer was based on their actual |iving expenses.

1t is unclear how the settlenent officer detern ned
petitioners’ income. However, the settlenent officer’s reduction
in petitioners’ incone conbined with her reduction in
petitioners’ expenses resulted in a nonthly disposable incone
approximately equal to that determ ned by petitioners.
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On February 4, 2008, a nmanager in respondent’s Appeal s
Ofice sent petitioners a Notice of Determ nation Concerni ng
Col l ection Action(s) Under Section 6320 and/or 6330 regarding
liens for 2003-2006. Attached to that notice was a copy of the
settlenment officer’s determnation letter, which stated that (1)
the settlenment officer verified that all |egal and procedural
requirenents with respect to the lien were net, (2) petitioners’
proposed collection alternative (i.e., petitioners’ counteroffer)
was rejected, and (3) the settlenent officer determned that the
Federal tax lien balanced the Governnment’s need for efficient tax
collection wwth petitioners’ expectation that the collection
action be no nore intrusive than necessary. 1In rejecting
petitioners’ counteroffer, the settlenent officer stated:

Your * * * [representative] indicated that you were willing

to pay $4,429.00 a nonth for the next ten years with a

si gned wai ver extending the collection statue [sic]. The

Settlenment O ficer advised your * * * [representative] that

in accordance with I RM gui delines and the anmount of your

di sposabl e i ncone, securing a waiver to extend the statue

[sic] is not warranted. The Settlenment O ficer advised your

* * * [representative] that the proposed nonthly anount for

an installnment agreenent determ ned by the Appeals office

woul d be the nmonthly anmount recommended for an install nent

agreement .

On March 6, 2008, petitioners filed a petition requesting

this Court to review respondent’s collection determ nation.
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Di scussi on

A. St andard of Revi ew

This case involves a review of respondent’s determnation to
proceed with collection of petitioners’ unpaid tax liabilities
for 2003 through 2006. CDP hearings under section 6320
(regarding liens) are conducted in accordance with section
6330(c). Sec. 6320(c). After respondent issues his notice of
determ nation following an adm nistrative hearing, a taxpayer has
the right to petition this Court for judicial review of the
determ nation. Secs. 6320(c), 6330(d)(1). Qur review of
respondent’s determnation is subject to the provisions of
section 6330.

The judicial review that we are required to conduct in
section 6320/ 6330 cases focuses on the determ nation nade by
respondent. Because petitioners do not dispute the underlying
tax liabilities for the years at issue, we review respondent’s
determ nation for abuse of discretion. See Sego

v. Conmm ssioner, 114 T.C. 604, 610 (2000); Goza v. Conm ssioner,

114 T.C. 176 (2000).
An abuse of discretion is defined as any action that is
unreasonabl e, arbitrary or capricious, clearly unlawful, or

| acki ng sound basis in fact or law. Thor Power Tool Co. V.

Comm ssi oner, 439 U.S. 522, 532-533 (1979); Wodral v.

Comm ssioner, 112 T.C 19, 23 (1999).
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The Code aut horizes respondent to enter into install nent
agreenents wth taxpayers.

SEC. 6159. ACREEMENTS FOR PAYMENT OF TAX LIABILITY IN
| NSTALLMENTS.

(a) Authorization of Agreenents.--The Secretary is
authorized to enter into witten agreenents wth any
t axpayer under which such taxpayer is allowed to nmake
paynment on any tax in installnment paynents if the Secretary
determ nes that such agreenent will facilitate full or
partial collection of such liability.
Section 301.6159-1(b)(1)(1), Proced. & Adm n. Regs., provides
that “The director [a district director or director of a service
or conpliance center] has the discretion to accept or reject any
proposed install nent agreenent.” Because respondent’s acceptance
or rejection of an installnment agreenent is discretionary, we
gi ve due deference to respondent’s determ nation and do not
deci de whether in our opinion petitioners’ proposed install nment

agreenent shoul d be accepted. See Wodral v. Conm ssioner, supra

at 23; Keller v. Comm ssioner, T.C. Meno. 2006-166, affd. in part

and vacated in part 568 F.3d 710 (9th Cr. 2009).

B. The Settlenent Oficer’'s Use of the Coll ection Financial
St andar ds

Petitioners first argue that the settlenment officer abused
her discretion by relying on collection financial standards to
cal cul ate petitioners’ nonthly expenses instead of using the
actual expenses petitioners reported on Form 433-A. W are
m ndful that, (1) in general, respondent may rely on national and

| ocal collection financial standards published by the Secretary,
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and (2) to deviate fromthese standards, the taxpayer is required
to denonstrate he woul d not have adequate neans to provide for

his basic living expenses. See MDonough v. Conm ssioner, T.C

Meno. 2006-234. The taxpayer is required to provide reasonabl e
substantiati on and docunentation with respect to such an
assertion. |IRMpt. 5.8.11.2.1(4) (Sept. 23, 2008), 5.15.1.7(5)
(May 1, 2004).

The settlenent officer’s calculation of petitioners’
di sposabl e nonthly incone ($12,627), using the collection
financial standards, is but $161 per nonth greater than
petitioners’ calculation, using their actual nonthly income and
expenses. Because the anounts of petitioners’ disposable nonthly
i ncone as calculated by petitioners and the settlenent officer
are so nearly identical, we fail to understand why petitioners
are quarreling with the settlenent officer’s use of the
collection financial standards. Moreover, even using
petitioners’ cal cul ati ons of expenses, paynent of $7,700 nonthly
to the IRS, as the settlenment officer advocates, would still
enabl e petitioners to provide for their basic |living expenses.
We therefore cannot say that the settlenment officer’s use of
nati onal and | ocal collection financial standards as published by
the Secretary is unreasonable, arbitrary, capricious, or wthout

sound basis in fact or | aw
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C. Respondent’s Rejection of Petitioners’ Counteroffer

Petitioners next argue that their counteroffer was superior
to the settlenent officer’s proposal in that petitioners would
pay nore under their counteroffer than they woul d under the
settlenment officer’s proposal. Consequently, petitioners assert
that their counteroffer better balances the need for the
efficient collection of taxes with their legitimte concern that
any collection action be no nore intrusive than necessary, as
provided in section 6330(c)(3)(C. W disagree.

In his posttrial brief, respondent advances several cogent
reasons for rejecting petitioners’ proposed 10-year install nent
plan (e.g., it was not in the best interest of the Governnent to
prol ong the payoff period in view of petitioners’ history of
failing to pay their Federal taxes, and the settlenent officer’s
4-year installnent agreenment proposal would significantly reduce
t he amount of additional accruals should petitioners’ pattern of
failing to pay taxes continue). Hence, we hold that the
settlenment officer did not act arbitrarily or capriciously in
rejecting the proposed 10-year installnent plan. In sumwe (1)
find that the settlenent officer acted reasonably in insisting on
a shorter collection paynent period, and (2) hold that respondent
di d not abuse his discretion in rejecting petitioners’

counteroffer.
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D. O her Matters Considered at the CDP Heari ng

Section 6330(c)(1) and (3) provides that the settl enent
officer nust verify that the requirenents of applicable | aw and
adm ni strative procedure have been net and consi der whet her any
proposed coll ection action balances the need for the efficient
collection of taxes with the legitimte concern of the taxpayer
that any collection be no nore intrusive than necessary. The
notice of determ nation states that the settlement officer
verified that the requirenents of all applicable | aw and
adm ni strative procedure were net and determ ned that the filing
of the |ien appropriately bal anced the need for efficient
collection of taxes with petitioners’ concern that the collection
action be no nore intrusive than necessary. W are satisfied
that the mandates of section 6330(c)(1) and (3) have been net.

We have considered all of petitioners’ argunments, and to the
extent not discussed herein, we find themto be wthout nerit
and/or irrelevant.

To reflect the foregoing,

Decision will be entered

for respondent.




